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Art Unit: 1761 

DETAILED ACTION 
Drawings 

1 . The drawing were received on January 20, 2006. This drawing is accepted. 



Claim Rejections - 35 USC §112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claims 72 and 74-75 are rejected under 35 U.S.C. 1 12, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

4. Claim 72 recites the limitation "a second drying zone". It is not clear whether this 
the same "second drying zone" of parent claim 31 

5. Claim 74 recites "said drying zones". It is not clear which "zones" are being 
referred to. 



Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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7. Claims 31-33, 38-39, 59-61 , 69-70, 73-74, and 77-79 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Oates et al [Pat. No. 3,214,844] in view of 
Lockwood [Pat. No. 4,334,366]. 

Oates et al teach a drying apparatus comprising a housing with three zones (Figure 1 , 
#10, 22, 24, 26), support substrates on a conveyor (Figure 3, #58), first and second 
heat sources (Figure 2, #30), means for recycling heated gas (Figure 2), the gas being 
air which inherently includes nitrogen, and an end sprocket which flips the support 
substrates and separates the food from them (Figure 1 , #60). Phrases such as "at a rate 
of between..." are merely preferred methods of using the claimed apparatus. Oates et al 
do not recite an ultrasound source. Lockwood teaches a drying apparatus comprising 
an ultrasound source (column 5, line 60 to column 6, line 18). It would have been 
obvious to one of ordinary skill in the art to incorporate the ultrasound source of 
Lockwood et al into the invention of Oates et al since both are directed to drying 
devices, since Oates et al already included hot gas burners to heat the air (Figure 2, 
#30), and since Lockwood teaches that combination of pulsating hot gas and sonic 
energy provided superior drying performance as compared to conventional hot gas 
burners (column 8, line 23; column 5, line 60 to column 6, line 18). 

8. Claims 31-33, 38-39, 59-61 , 69-74, and 76-79 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Scott [Pat. No. 4,419,834] in view of 
Lockwood. 

Scott teaches a drying apparatus comprising a housing with three compartments 
(Figure 1 , #26, 28, 30), support substrates in the form of vanes (Figure 2a, #64), a 
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conveyor (Figure 1 , #32), first and second heat sources in the form of heat exchange 
coils or gas burners (Figure 2, #48; column 3, lines 30-56), means for recycling heated 
gas (Figure 2), the gas being air which inherently includes nitrogen, means for 
separating the food from the substrates (Figure 1, #72), and the second compartment 
having two zones which share recycled air (Figure 1, #28). Phrases such as "at a rate of 
between..." are merely preferred methods of using the claimed apparatus. Oates et al 
do not recite an ultrasound source. Lockwood teaches a drying apparatus comprising 
an ultrasound source (column 5, line 60 to column 6, line 18). It would have been 
obvious to one of ordinary skill in the art to incorporate the ultrasound source of 
Lockwood et al into the invention of Scott since both are directed to drying devices, 
since Scott already included hot gas burners to heat the air (Figure 2, #48), and since 
Lockwood teaches that combination of pulsating hot gas and sonic energy provided 
superior drying performance as compared to conventional hot gas burners (column 8, 
line 23; column 5, line 60 to column 6, line 18). 

9. Claims 35-36 and 80 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Scott, in view of Lockwood, as applied above, and further in view of Ware [Pat. No. 
5,522,156]. 

Scott and Lockwood teach the above mentioned components. Scott also teaches vanes 
(Figure 2a, #64). Oates et al and Lockwood do not recite a plurality of spheres. Ware 
teaches a drying device using a plurality of spheres (abstract). It would have been 
obvious to one of ordinary skill in the art to incorporate the plurality of spheres of Ware 
into the invention of Scott, in view of Lockwood, since all are directed to drying devices, 
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since Scott already included vanes capable of holding the spheres (Figure 2a, #64), and 
since Ware teaches that it is old to employ a plurality of spheres to form a drying bed 
which provides for even application of particulate food products to be dried over the 
drying bed, thereby facilitating faster drying of the products (column 1, lines 12-27). 

10. Claims 35, 37, and 80 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Oates et al, in view of Lockwood, as applied above, and further in 
view of Ware [Pat. No. 5,522,156]. 

Oates et al and Lockwood teach the above mentioned components. Oates et al also 
teach a container (Figure 3, #58). Oates et al and Lockwood do not recite a plurality of 
spheres. Ware teaches a drying device using a plurality of spheres (abstract). It would 
have been obvious to one of ordinary skill in the art to incorporate the plurality of 
spheres of Ware into the invention of Scott, in view of Lockwood, since all are directed 
to drying devices, since Scott already included a container capable of holding the 
spheres (Figure 3, #58), and since Ware teaches that it is old to employ a plurality of 
spheres to form a drying bed which provides for even application of particulate food 
products to be dried over the drying bed, thereby facilitating faster drying of the products 
(column 1, lines 12-27). 

1 1 . Claim 75 is rejected under 35 U.S.C. 103(a) as being unpatentable over Oates et 
al, in view of Lockwood, as applied above, and further in view of Geromini et al [Pat. No. 
5,911,488]. 

Oates et al and Lockwood teach the above mentioned components. Oates et al and 
Lockwood do not recite a vibrating perforated table. Geromini et al teach a drying device 
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comprising a vibrating perforated table (column 2, line 62). It would have been obvious 
to one of ordinary skill in the art to incorporate the vibrating table of Geromini et al into 
the invention of Oates et al, in view of Lockwood, since all are directed to drying 
devices, since Oates et al likely would have required some means to ensure that the 
cereal was completely emptied from the containers (Figure 1, #58), and since the 
vibrating table of Geromini et al would have helped ensure even heating and easy 
removal of all the cereal grains of Oates et al by preventing them from becoming stuck, 
or stationary, within the containers (Figure 1 , #58). 



Response to Arguments 

12. Applicant's arguments filed January 20, 2006 have been fully considered but they 
are not persuasive. 

Applicant argues that Oates et al did not include a "support substrate". However, 
Oates et al clearly illustrate a support substrate in the form of a bin (Figure 3, #58). 

In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
(i.e., spheres) are not recited in the rejected claim(s). Although the claims are 
interpreted in light of the specification, limitations from the specification are not read into 
the claims. See In re Van Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). 

Applicant argues that Lockwood could not be used for drying foods. However, the 
express purpose of Lockwood was for the drying of foods (column 2, line 35). 
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In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See In re Fine, 837 F.2d 1071 , 5 USPQ2d 1596 (Fed. Cir. 1988)and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, Oates et al is 
directed to a continuous device for drying foods, while Lockwood is directed to a 
continuous device for drying foods with the additional help of ultrasonic energy. It would 
have been obvious to one of ordinary skill in the art to incorporate the ultrasound source 
of Lockwood et al into the invention of Oates et al since both are directed to food drying 
devices, since Oates et al already included hot gas burners to heat the air (Figure 2, 
#30), and since Lockwood teaches that combination of pulsating hot gas and sonic 
energy provided superior drying performance as compared to conventional hot gas 
burners (column 8, line 23; column 5, line 60 to column 6, line 18). 

In response to applicant's argument that the sonic means of Lockwood could not 
be used with Oates et al, the test for obviousness is not whether the features of a 
secondary reference may be bodily incorporated into the structure of the primary 
reference; nor is it that the claimed invention must be expressly suggested in any one or 
all of the references. Rather, the test is what the combined teachings of the references 
would have suggested to those of ordinary skill in the art. See In re Keller, 642 F.2d 
413, 208 USPQ 871 (CCPA 1981). 
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In response to applicant's arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections 
are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 
1986). 

Applicant argues that the air flow of Oates et al was too low, and the airflow of 
Lockwood was too high. However, a recitation of the intended use of the claimed 
invention must result in a structural difference between the claimed invention and the 
prior art in order to patentably distinguish the claimed invention from the prior art. If the 
prior art structure is capable of performing the intended use, then it meets the claim. 

Applicant argues that Lockwood does not teach an ultrasound source. However, 
Lockwood uses the terms ultrasonic energy and sonic drying interchangeably as shown 
in column 1, lines 39-55. Furthermore, Lockwood describes the frequency as being 
"several thousand cycles per second" (column 5, line 65). Ultrasonic waves were 
conventionally considered to be on the order of 20,000 cycles/sec. Therefore, Lockwood 
clearly teaches an ultrasonic source. 

Applicant argues that the air of Oates et al would not satisfy claim 73. However, 
claim 73 required only that the gas "comprises nitrogen". Thus, air satisfies the claim 
limitation. 

Applicant argues that Scott does not teach a conveyor, particulate support, or 
ultrasound. However, the cited references teach all of these limitations. Scott clearly 
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teaches support substrates in the form of vanes (Figure 2a, #64) and a conveyor 
(Figure 1, #32). Lockwood teaches the ultrasound source as described above. 

In response to applicant's argument that there is no suggestion to combine the 
references, the examiner recognizes that obviousness can only be established by 
combining or modifying the teachings of the prior art to produce the claimed invention 
where there is some teaching, suggestion, or motivation to do so found either in the 
references themselves or in the knowledge generally available to one of ordinary skill in 
the art. See In re Fine, 837 F.2d 1071, 5 USPQ2d 1596 (Fed. Cir. 1988) and In re 
Jones, 958 F.2d 347, 21 USPQ2d 1941 (Fed. Cir. 1992). In this case, Scott is directed 
to a continuous device for drying foods, while Lockwood is directed to a continuous 
device for drying foods with the additional help of ultrasonic energy. It would have been 
obvious to one of ordinary skill in the art to incorporate the ultrasound source of 
Lockwood et al into the invention of Scott since both are directed to drying devices, 
since Scott already included hot gas burners to heat the air (Figure 2, #48), and since 
Lockwood teaches that combination of pulsating hot gas and sonic energy provided 
superior drying performance as compared to conventional hot gas burners (column 8, 
line 23; column 5, line 60 to column 6, line 18). 

In response to applicant's argument that the sonic means of Lockwood could not 
be used with Scott, the test for obviousness is not whether the features of a secondary 
reference may be bodily incorporated into the structure of the primary reference; nor is it 
that the claimed invention must be expressly suggested in any one or all of the 
references. Rather, the test is what the combined teachings of the references would 
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have suggested to those of ordinary skill in the art. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981). 

In response to applicant's arguments against the references individually, one 
cannot show nonobviousness by attacking references individually where the rejections 
are based on combinations of references. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 USPQ 375 (Fed. Cir. 
1986). 

Applicant argues that spheres could not be used in the devices of Oates et al and 
Scott. However, the test for obviousness is not whether the features of a secondary 
reference may be bodily incorporated into the structure of the primary reference; nor is it 
that the claimed invention must be expressly suggested in any one or all of the 
references. Rather, the test is what the combined teachings of the references would 
have suggested to those of ordinary skill in the art. See In re Keller, 642 F.2d 413, 208 
USPQ 871 (CCPA 1981). In response to applicant's arguments against the references 
individually, one cannot show nonobviousness by attacking references individually 
where the rejections are based on combinations of references. See In re Keller, 642 
F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & Co., 800 F.2d 1091, 231 
USPQ 375 (Fed. Cir. 1986). Regardless, the bins of Oates et al (Figure 3, #58) and the 
vanes of Scott (Figure 2a, #64) were certainly capable of holding spheres since both 
device were intended for holding particulate food materials. 

In response to applicant's argument that the references fail to show certain 
features of applicant's invention, it is noted that the features upon which applicant relies 
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(i.e., a conveyor belt) are not recited in the rejected claim(s). Although the claims are 
interpreted in light of the specification, limitations from the specification are not read into 
the claims. See In re Van Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). 

Conclusion 

13. THIS ACTION IS MADE FINAL Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Drew E. Becker whose telephone number is 571-272- 
1396. The examiner can normally be reached on Mon.-Fri. 8am to 4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




